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¯
San Francisco, CA 94105! ¯̄ " t1~ 777-0220..
Fax 415 495-59~6

I .. . -October 16, 1997 ..

¯ " -Sharon Gross

I CALFED BayTDelta Program . " . : . ¯ :
¯ ." 1416 Ninth.St, #1155 ....

." ’ " .Saeramento~ CA 95814. :. . " .! ¯
: " " RE: Proposed CALFED Habitat ComerCation Plan(HCP) .or Natural ’ -.

" Communities Conservation PIa~(NCCP) " ’

"̄ ".. ¯ DearMs. Gross: .. " .. : "

. I write on beh~of~he more than 350,000 m~embers o~the Natural Resources Defense. ~ . .
¯ "’ Cbunc~ .(NRDC), 66,000 of Whom live in: ~9.1ifomia,.to ~ge CALFED to proc~I with

I ¯. .. extreme cautionwhen deciding whether or not it is appropriate to prepare.a HCP in " :. - ’"
¯ " ’order to implement a long term solution to Bay-DeltA water problems. Our eommeht~. "

" ¯ ¯ are designedto summa~, what NRDC has learned.as a..re.sult of o~ exp6rience.wi.th " "
I ~ecosyste.m:wide habitat planning gained pri~. cipally from o~. participation in s0uthem . .~ "

�̄.alifomih’sNCCPpr0gram~ There area numbet of lessons learned fromthat ...’ :.
ēxperien.ee that. indicate that a HCP at the scale neeess.ar~ to adequately, address Bay- ...

I "          " D.el.ta eg. ncems i~ very prob.lemati.’e. :In addition totheebmments c6ntained in this ’ " ’ "

letter, NRDC .endg.rses, and is a signhtory to those sul~miRed on behalf of. the ’    .¯
- Environmental Water Caue .us.. .. ¯ ..    . .. " ’ . ..

"̄ While.NRDC endo~es tile goals ~f e.eo~stem .mhnagement and habikat conservation

I :.-" planning; when we ~xamined the. Southern C. M. ~ornia NCCP in a.report, Leap of Faitt~    " "
¯ released earlier this year (and incorporated in these seoping e0mment by reference), We "

.. found it wanting in several important respects: in elea~, stand .ards, in adequate.funding, .

I ":.. ’ ’ . and, above all, in the fulfillmem of its’ scientific l~romise. In its pilot application, the
NCCP has too oIL*n been.marred.by in.adequate .science,¯ poor. ftmding~ and tm~lefmed
or underenforced regulatory standards. NRDC believes there are-lessons t0be learned.

I from both ihe sueees§es and failures of ~e Southern California NCCP that can be used-
¯ . to irdorm d~eisibias regardinganyBay-Delta HCP. Based on ourexperience with. the "

NCCP, We are concerned on several fronts about aBay-Delta HCP at this time.
I
=. I.         .The geographic scale of a single:BaY-Delta wideHOP would be unmanageable.     ....

i Collectively, the five subregional..plans comprising the Coastal Sage SerubNCCP ¯.""I ’ programenc~mpass hundreds of thousands of acres and dozens of rare and endanger~xt    "    "
" species. A CALFED HCPw0uld dwarf its souflaorn counterpart ~nd necessarily

i i
involve dramatically more activities and species. Any p!an..f°r a Bay-Delta HCP ..

¯
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should involve subregional or zone units, p~rhaps based on the fourteen zones identified in the

!,
¯ Ecosystem Restoration Program Plan (ERPP). ..

Fo.r logistical reasons: in Southern California the coasial belt.0f scrubland was divided into

I several focus areas, defined by geography,..wildlffe ecology, and human land-use patterns. Intact,.""
~ntiguous bloe~ o.fserub, such as on the .Otay Mesa east.of San Diego, were to be managed as

¯ . single units, irrespective of municipal 15oundaries and variable public-privateownership." -. ....

I
"

Initially, sefenfifie advi’so.rs recommended grouping thd focus areas into thi~een different
admini. "strative units, or "subregiohs," s.t~addling five counties, but what emergedin prae.tiee
were four major planning units, twoeach in two counties. This experience points out the              ...
difficulty of designingplanning areas ba~ed on biological, factors. Given the extremely complex
set ofgo.vemaiice stria.eture, sin theCALFED planning area, it is inevitable, that polifieaI and other...

i ..     factors not ~elatedto ecosystem function will confound the plan design.       "              ..

Thestate NCCP’Aet is ins .uffident to. support ~ CALFED HCP. The..Na~ral Commtmi.ty       -. - .

I : Cb~ .e~’vation Planidng Act of 1991 is a rather ~lender frame on which, to lmng an ambitious " . .- :..~.,.
¯ conservation l~r0gram.. The’Act p~ovides little more than general authoi-ity: plans developed .. ". -.

’" " ~ under the program may ."provide ’ for .the regional or a~eawide protection and tie.rpetuation of. "    °:-

i. natural Wildlife diversity, while allowing compatible and appropriate development and growth."." .... "--
. The legislation is virtually silent as to matters of eohtent, standards, an"d procedure. " ....:. . .: -

" " Re.sponsibility for developing the NccP ~s effeetivel~ delegated to the Department 0~.F:mh a~id      .

~ne NCCP cannot guarantee the sma6val of ~pee.ies. Given th@ limits of science and the
I ". unpredie.tabilityo.f ec01ogieal processes, habitat planning contains, . by its nature, an irreduc~ble-.

element of risk: even the.best-laid conservationplan can be undone by fire or .drought or o~er ..
natural events. Bu.t there are many degrees of risk, and in.this regard it must be said that the

¯Southern California e..xample fisks.speci~ i’n n.eedles.s: una. eeeptable ways~      ...    ".        ... ..

~ ~. For example, Ia~ge-s6ale ~.ttwal’deve!opn~ent- ineludin~ major roads -- were permitted
" to go forward without being .inco.rp0rated.~n the design of the reserves. In.other words, the "-

infi’astrueture drove the reserve design, Pather than. having the .ecosystem heeds factor into the

i
’ infxhstruetttre decision.making process. Als0, re.serve boundaries themselves Were not" ’

financially s~ured~ Where the lines are ultimately drawn depends on the. futur~’availability.of ..
funding; and with the price Of lan..d acquisition alone easily runningsome localities into the tens .
of millions, and planner~ rely.ing.h0pefully On mun~.’eipal bond issues and federa~ appropriations ..
to make up the shortfall,.the proposed b~.undaries are .then regarded.with skepticism. : .Development, by contrast. ~" is assured~ ’

. .’.

The USFWS "No Surprises" poli .cy pro .vires.little. recourse if eommitments are not met.
Under the U.S. Fish and Wildlife Senrice’s two-year-old "No Surprises". policy, little eim be
¯ done if the HCP programs fail ~ meetecological expectations. Once a plan i~ sig~. ed, no     " "
a.dditional fees or land may be exacted from participating prope.rty .owners, n.o.matter what the -     .- ,’ -

!
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circumstances. The only new steps the ServiCe can impose are on-site management duties; if
other measures are tlecessm~!, the govemment will be left holding the bag.

Pr.ellminary Recommendations "

-In many respects, HCPs and the NCeP p ogram mark ~ important advance in conservation
planning. They can reach across jurisdic.fional boundaries, recognize the interdependency of
species and habitat, and planprgactively, befo.re most of the species on their target lis~. ~ b .ecdme ’
’~endangered." Moreover, as a collaborative effort, they can bring together a broad range of
disparate interests, and include the public in processes from which it would otherwise iiave been
excluded. But in Southern California, the NCCP’s flaws are also evident. The program lacksclear standards and miiable so .umes" of fimding; perhaps me.st importantly,, it falls .to provide .for.

d pen ent.scien ficinpu, t  dequate to th? comple ty.ofthe underming:

There are mtm. yreasoias to applhudth9 program, both in terms of the re~erve~ developed to d~    ....;
and the promise that.it holdsfor the future:̄ . .... . .... ". ¯

¯ It represents in many respects a more enligh.ten.ed appro~h tO habitat management: planning.
~cross jurisdictional boundaries, conserving interdependent habita~ and species on a broad. .
gdographic sdale; .and protecting.Wildlife.in .ad’~’ai~ce ofendangd.rment ahd extincti6Ii. Both the . -
U.S. Department of the Interior and the California Resources Agency should be commenddd for
the energy and commitment that they have devoted to putting these ideas intopractice.

¯ It is a collaborative process, involving the public to a considerable degr~ in d~isions .that:..
Would otherw, i. ".s~ have been set!.led between landowners and government officials..

īt i ogn  theessential’ ,npo  nc  of the  ndangered Species Act (ESA) in wildl fe "

¯ It brings loc~. jurisdictions, landowners, and conservationists to the table, a de~e’l~)pment that
in embattled Southern California should not be taken for ~’anted. Landowners inSan Diego a~.~l
Orange counties who enrolled their pr0Pe .rf!.es in the program voluntarily accepted its restrictions

intefitn

Bu~ there are Ways in.which the program can and should be improved if it is tb be repeated
anywhere eIse, .espe~iall.y in .the Bay-Delta If the program to be a "national model," if theis

"’scientific promise of HCP/NCCP planning is to be fulfilled, and, most fund .amentally, if the-
recovery goals of ~e ESAare to be ~hieved, we believe that the fol!owing recommendations

¯ ’ mtt~t bd incorporated into any Bay-Delta ecosystem program:                                .

Preserve the federal Endangered Species Act. ’
A HCP or NCCP, standing alone, provides no protectionfor ecosystems or species; it merely
authorizes a collaborative, voluntary process to provide some protection through agreements. .    -
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among regulatory agen~ie.s, landowners, and local go. vemments. To bring developers .to ~ table,

I ¯ a strong incentive is indispensable.

Require independent scientific consultation and review.
Given the program’s extraordinary eom.p.lexJty and its susceptibility to political and economic~
pressure, its science must be beyond reproach.. Establish in manageableplanning units    . .

i independent scientific adviso~ groups.to translate the broad tenets of reserve design into 19cally-
¯ relevant principles, assess the needs 9f covered species, .and formulate flexible strategies for
long-term map. agement.Pl~_s should be submitted to ~e scientific community for appropriate

i peer review.

¯ Guarantee. adequate pub!ic par~i.’cipation throughout the planning p .rocess.

I.
. . Esthblish working groups with .adequate public repre~entafioh, holdmeetings that are regi~arl~. ~. .

~
¯ announced and open. to the publicand requirethat polici.ds adopted by the Working groups" " . .
~:eive. full eonsid.era~ion by. program aiathorities~. .... .:...

Set clear, .specificstandards for program design.. ¯         ’":                    .                              "
¯ ¯ . The regulatgry standards prescribed by the ESAshould b~" the.fundamenl~l test hgalnst wtit’eh the.

sufficiency, of plans arejudged. Plans should be evaluat~ on theii~ contributions to species .. ""
.̄re6ovei~, as the E.nda~.gered Speci6s Act r.equires, not me~ely on species survival~"" i. " "

Scale back the blanket assurances made to iandown~rs.. ’         .                        ’
Under current arrangements in the Southern California NCCP; ’once a plan is adopted, no        "

i additional fees. or land maybe exacted ofparticipantsl .-- not even in the ease.of"extraordinm%" ..’
".’ unforeseen circumstances. Under the Serviee’s extdnsio~t ofits ’~No Surprises" poh.’cy~the same

guarantees apply to wildlife that the plan ha~ not speeitieally addressed..In giving Such br6ad
as.sur~ces, the Servi~e may fore.e.lo~e essential.future options, taking on itse.lfth.e p6tentially
unfeasible expense of species relocation, habitat, acquisition,, and other emergency measures, ..
should plar~s, go awrz...The Service Should scale back its assurancesto HCP/NCCP phrtieipants~ "

’ "1"
They should take proper account Of scientific uncertain~ ~d changing circumstances..’..
¯ Furthe.rmore, no as~rane~s ~hould be m~ide under any plan befdre adequately spe’eifie species "
information is available and reliable funding meehanistns have been identifidd Or are in place..

C~eate a secure source offundhig for landacquisition and management.
In addition to stat~ and federal funding mechanisms currently available for Bay-Delta ecosyste.m

¯
I restoration, in the long term the program should consider creating a loan fund for regional land ¯

: acquisition or appropriating untapped dollars from the Land andWater Conservation. Fund....In.

i . addition,explore other financing options, such as conservation banking, which has already been : "
tried with some success; Or dedicating a portion of the lo.eal property tax (eorresl~onding td the
marginal increase iti the value of adjacent real es~tte) to the program implementation.

" I Ensure that the interim permitting process is properiy supervised during plan prepa~tion.
In tracking species take and habitat loss during the interim plann~." g period, the U.S. Fish and--
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